Dealing with Workplace Harassment by christopher b. owens

The United States Supreme Court first recognized workplace
harassment as a violation of Title VIl in the 1980s. While this recognition
was originally limited to sexual harassment, the courts now generally
recognize claims for racial harassment, religious harassment, national
origin harassment, disability harassment and others as additional Title VII
violations.

So what is harassment? In a legal sense it can take two forms: quid pro
quo harassment and hostile environment harassment. Quid pro quo
harassment exists whenever there is a direct cause and effect between the
harassment and a change in a term or condition of employment - a
supervisor’s demand for sexual favors as a precondition for advancement,
for instance. On the other hand, hostile environment harassment is any
unwelcome speech, action or conduct of an offensive nature that is
sufficiently severe and pervasive to adversely affect a term or condition of
employment.

For employers, the first step in protecting against and preventing
harassment claims is having an anti-harassment policy. There is no set
“form” policy; however, every policy should contain the following
elements:

= Adefinition of what is or may be considered
harassing conduct;

« A statement that such conduct is inappropriate
and will not be tolerated;

= An explanation of what steps the employee
should take to register a complaint of
harassment;

= Adescription of the steps the employer will
take to investigate any complaint of
harassment; and

 Astatement that the employee who makes a
complaint under the policy will not be subject
to any form of retaliation for having made the
complaint.

When incorporating these elements into an
anti-harassment policy there are several thoughts to p
keep in mind.

In defining prohibited conduct, use
plain English!" Employers often make the
mistake of providing a legal definition of sexual
harassment in their personnel policies, such as
“behavior that is sufficiently severe or pervasive to
create a hostile work environment.” The problem
with that wording is that it might cause employees
to skip reporting small incidents that may eventually
lead to a full-blown hostile environment over time.
You need to know about those incidents so you can
put a stop to the harassment as soon as possible.
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Solution: Define sexual harassment as “any unwelcome speech, action,
or conduct of an offensive nature.” Doing so is not only practical and
readily understandable, but also promotes a good working environment
and higher worker morale.

Make Reporting Mandatory. Sometimes an employee will have a
good reason for not reporting harassing behavior. However, you must make
clear the importance of reporting harassment as soon as it starts. It’s much
easier to end the conduct from the outset. Solution: When hiring new
employees or implementing a new anti-harassment policy, make employees
sign an agreement that they understand what constitutes harassment and
will report any unwelcome and/or offensive behavior. In the agreement,
clearly state that if an employee fails to report the conduct, then you'll
presume that it wasn’t unwelcome or offensive.

Don't Make Supervisors the Sole Recipients for
Harassment Complaints. Through your experience in HR, you
probably know how complicated dealing with harassment can be.
Therefore, you can’t assume that your supervisors are fully versed on the
subject. Solution: Instead of making your supervisors the point of

contact for harassment complaints, assign that task to a central
person in HR. Also, designate an alternative in case
the HR person is the harasser.
Make Sure Supervisors Report
Potential Claims. Your company will be in
an especially difficult situation if an employee
reports harassing incidents to a supervisor
who then fails to pass the information along
to HR. Solution: Have your supervisors
sign an acknowledgement that they
understand their potential liability for
harassment. Also, make sure they know

- toreport any questionable situation to

HR so you can deal with it early and
quickly.

In addition to having an effective
anti-harassment policy, the second step in
preventing and protecting against harassment

claims is to incorporate a proactive mentality
into your workplace environment. In other words,
upon receiving a harassment complaint, you need to
immediately begin the investigation and take
appropriate corrective measures at the conclusion
of the investigation. While this sounds simple
enough, once again, there are several
considerations to keep in mind.
Don’t Just Sit There! This tip is probably
the most important point. Companies have paid
millions of dollars in damages because HR
neglected to follow up on harassment
complaints. Solution: When an employee
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complains about inappropriate behavior, immediately investigate
the complaint and keep the complaining employee apprised of the
progress of the investigation. Interview the complaining employee
and get an account of the complained-of activity. Interview the
accused. Get a list of potential witnesses for both the complainant
and the accused and interview each regarding their account of the
events and other possible witnesses. Don't sit idly by while the
harassment festers into a problem you can't easily solve.

Document. This cannot be overstated. Have the
complaining employee sign his or her account of the events. As
you continue to investigate have witnesses, including the accused,
sign their statements as well.

Discipline. Once the investigation is complete, take action.
If the investigation is inconclusive, inform the complainant of the
results and explain that the accused has been counseled regarding
harassment and that further complaints will be investigated. As
noted, counsel the accused in harassment and explain once again
the company’s zero tolerance policy.

In closing, it should be made clear that while the above
considerations highlight global considerations every employer
should adopt they are just the very basics in harassment
prevention and protection techniques. Furthermore, every
employer is unique and needs a tailored policy. In that regard, we
welcome any questions you have in regards to your existing
policies or to assist you in implementing an anti-harassment
policy for the first time.

Christopher D. Owens is a member of both the Firm’s
Employment/Labor and Litigation Practice Groups.
E-mail: cowens@hsdlaw.com

Telephone: (423) 283-6312
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Morrls Hadden elected Fellow of the
American Bar Foundation

S. Morris Hadden, the senior partner of Hunter, Smith & Davis law firm, was recently
elected by the Board of Directors to become a Fellow of the American Bar Foundation.
According to the American Bar Foundation, “The Fellows of the American Bar
Foundation™ is the preeminent attorney group in the country. Membership in The
Fellows is limited to one third of one percent (1/3 of 1%) of the lawyers in America (or
about one in every 300 lawyers.)

According to information released by the American Bar Foundation, “Selection as a
Fellow of the American Bar Foundation is recognition of a lawyer as one whose
professional, public and private career has demonstrated outstanding dedication to the
welfare of the community, the traditions of the profession and the maintenance and
advancement of the objectives of the American Bar Association.”

Hadden, a litigator and former Managing
Partner of the firm, has practiced law for more
than 30 years. Hadden served three years as a
Special Agent for the FBI. He also served as a
Special Justice to the Tennessee Supreme
Court in 1996. During his distinguished
legal career he has tried more than
200 jury trials. He is also a Fellow
of the American College of Trial
Lawyers. He is a graduate of the
University of Tennessee College of
Law where he was a member of the
Dean’s Circle and the U.T. Law
Alumni Council.

E-mail: mhadden@hsdlaw.com
Telephone: (423) 378-8820



