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A message from the

S. Morris Hadden
Welcome to our new look!

It is a new publication year and, we believe,
time for an upgraded look to our award 
winning All Things Legal quarterly newsletter.
It has now been exactly three years since we
introduced this newsletter under the guidance of
our Partner and former journalist E.J. Webb, Jr.
Last year All Things Legal earned the Award of
Merit at the Tri-Cities Public Relations Society
Awards.

We hope that you, our clients and friends,
enjoy our new four-color look that we believe
reflects the professional image that our law
firm, its lawyers and staff project in the 
communities where we live and serve.  This
change reflects one of the many exciting
changes taking place at Hunter, Smith & Davis
in order to better serve our clients.  

In 2004 we created a professional trade show
booth that we immediately used at the Human
Resources Expo. Our firm is in the process of
upgrading our web site at www.hsdlaw.com and,
for the first time ever, we’re planning a joint
seminar incorporating both business and
labor/employment law topics on May 24 at
MeadowView in Kingsport.  

These are just a few of the many new things
taking place at Hunter, Smith & Davis!  Please
drop our Marketing Director a line or call her
should you have any comments or questions.
Mary Ellen Miller may be reached at 
(423) 283-6308 or mmiller@hsdlaw.com.

Thanks and all the best!  

A Dozen Employer “Oversights” That
Can Lead To Or Complicate Litigation

by Stephen M. Darden 
Obviously, employment-related litigation is a potential cost and disruption for

any employer.  Employers should take note of the following items in order to 
prevent litigation, or to help assure victory for the company if a lawsuit occurs.

1. Failure to document.
Effective documentation is often the key to defending a claim of  
discrimination or other employment-related claim or lawsuit.  A written 
document conveys credibility and allows an employer to illustrate an employee’s
performance and/or attitude over time.  Written documentation does not have to
be elaborate, just clear and consistent.  

2. Failure to be candid/Attempting to spare feelings. 
Many an employer has fallen prey to being “Mr. (or Ms.) Nice Guy” instead of
being candid, only to suffer the consequences later.  Lack of candor sometimes has
legal names, such as fraud or negligent misrepresentation.  

3. Failure to train supervisors and others regarding the  
basics of employee relations and employment law statutes.

A proven principle of labor law is that in an employee’s eyes, his or her supervisor
is the company!  An employer’s goal of remaining union-free is vastly more easily
met if supervisors treat employees with dignity and respect.  Such treatment affects
every facet of employer-employee relations and thus leadership training is a must.

4. Failure to treat e-mail communication as a written 
document instead of spoken words.

It is said that no e-mail message is gone forever.  Unfortunately, people tend to
write things in e-mail messages they would never state on a piece of paper.  In
addition, e-mail messages are rarely as well written (or thought through) as
memos.  In litigation, however, e-mail messages are discoverable and in many,
many cases determine whether an employer will be liable or escape liability.  

5. Failure to adopt a “Return-to-Work Policy”.  
Many employers have still not developed policies that attempt to harmonize 
workers’ compensation law, the Family and Medical Leave Act, and the American
With Disabilities Act.  Such policies are useful in establishing maximum leave
rights, circumstances under which termination from employment will occur,
rights that employees have when seeking to resume work, and the difference
between those rights when exercised before FMLA rights have expired. 
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The material included in the attorney profile is not intended as legal advice.  Readers should not act upon information contained in this material 
without professional legal counseling.  This is an advertisement.  Certification as a specialist in the following areas is not currently available in the state of
Tennessee:  bond, commercial finance, corporate, securities, employee benefits, environmental, family, business, government relations, health care, 
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Tennessee’s Recoupment Law became effective as of January 1,
2004, but many medical practice managers are not aware of the 
protection this law provides.  Prior to the adoption of T.C.A. § 56-7-
110, health insurance companies were allowed to deny claims and
recoup money they had previously paid to medical practices for
legitimate services, regardless of the amount of time that had passed.
As a result, some medical practices were expected to forfeit money for
services that had been provided years prior.  

T.C.A. § 56-7-110 provides that health insurance entities must
submit their demand to recoup money from a physician within 18
months from the date the claim was paid, except in cases where a
physician has submitted fraudulent claims, in which event there is
no time limit for recoupment.  Furthermore, T.C.A § 56-7-110 
cannot be waived, nullified or voided by agreement of the parties.
To successfully recoup, a health insurance entity must submit a 
written demand containing the following:  

• the reason for the denial
• the amount of recoupment
• the patient’s name and identification number 
• the service provided
• the date the service was provided 
• pending or future claims being recouped
Furthermore, if a health insurance entity verifies that a patient is

eligible for a service and the health care provider relies on the 
verification, the health insurance entity has only six months from
the date of service, rather than 18 months, to deny the claim on the
basis that the individual is not a covered person.  Again, there is an
exception if a physician has committed fraud.  

In the event that a health insurance entity fails to comply with
the provisions of T.C. A. § 56-7-110, two methods of relief are 
available:

• the health care practice may notify the Commissioner of 
Commerce and Insurance

• the health care practice may seek an injunction in the 
chancery or circuit court in the county where the provider 
resides or practices

On another note, this statute provides protection for health 
insurance entities, as it limits the time period a health care provider
has to request a payment correction.  Therefore, unless a health care
provider requests a correction within 18 months after payment is
received, the health insurance entity is not required to correct 
the error.

T.C.A. § 56-7-110 seems to be “just what the doctor ordered” as it
encourages medical practices and health
insurance entities to conduct business in a
timely manner. 
Kim J. Kinsler is both an attorney and a
Registered Nurse.  She is a member of
the Firm’s Litigation Practice Group.  
E-mail: kkinsler@hsdlaw.com
Telephone: (423) 378-8864

Medical Practices to 
Benefit From Tennessee’s
Recoupment Law

Continued on Page 2

by Kim J. Kinsler

Would you prefer to receive this newsletter via e-mail?  Would you like to add someone's name to our quarterly "All
Things Legal" subscription list? Do you have any other questions or comments? 

Please e-mail Mary Ellen Miller at mmiller@hsdlaw.com or call her at (423) 283-6308.

This is an advertisement.

PRSRT STD
U.S. Postage

P A I D
MWI

Hunter, Smith & Davis sponsors East Tennessee State 
University’s Executive Briefing with Purdue Cyber Expert

Left-Right: Scott Powers, Mary Ellen Miller, Mike Forrester, Dr. Eugene Spafford, Morris
Hadden, Dean Linda Garceau, Mike Lattier, Suzanne Cook and Chris Owens prior to 
Dr. Stafford’s speech on Cyber Security. Well over 200 people were in attendance.



6. Failure to observe consistency and to have a 
“correction” mentality.

An employer should always consider how it has treated other, similarly
situated employees, including those of a different race, sex, age, etc.  If an
employee has committed a rule infraction, the employer should consider
how it has treated other employees who have committed a similar 
violation.  If other employees, especially ones who are not in a protected
category, have been disciplined, an employer can take greater comfort in
imposing discipline against an employee in a protected category.  

7. Failure to insist that performance evaluations are 
properly completed.  

Performance evaluations are truly one thing that – if done poorly – the
employer would be better served without.  But, if completed properly, a
performance evaluation is not only a valuable means of communication
between the employer and employee, but a useful tool to be used in the
defense of an employment-related lawsuit or charge of discrimination. 

8. Failure to maximize the opportunities presented by
the application for employment.

Applicants for employment will literally sign anything, so an employment
application presents an excellent opportunity to secure employee consent
for a virtually limitless list of items.  Consent for drug testing, searches of
personal property, acknowledgement of at-will status, etc. can all be 
mentioned in the employment application.  

9. Failure to properly undertake workplace 
investigations.

An employer’s obligation to investigate arises upon notice that a problem
may exist.  This is true even when an employee has spoken to you in 
confidence or has asked you not to take any action.  In this situation, an
employee should be told in advance by his or her supervisor or manager
that the company cannot ignore what he or she has said and that it is

A Dozen Employer “Oversights”.....cont’d.
unfair to him or her (and to the person accused) for there to be no follow
up.  An investigation should be:  (a) prompt and fair; and (b) as 
confidential as possible.  

10. Failure to properly analyze cases that may (or may 
not) involve the Americans With Disabilities Act. 

Unlike other statutes that prohibit discrimination in the workplace, the ADA
requires that you go back to the basics every time an issue with regard to a
disability, or a claimed disability, arises.  The essence of the law mandates
that an employer not discriminate against a “qualified individual with a
disability.”  Thus, every time a potential ADA issue is contemplated, it must
be determined whether the employee or prospective employee is a qualified
person with a disability, or whether he or she is not a qualified person with 
a disability.

11. Failure to solicit an employee resignation properly.
Resignation often proves to be an extremely valuable tool for employers
because a resignation may be used as a defense in an employment-related
lawsuit or discrimination claim, even if no release is signed.  Although an
employee can always argue that he or she was constructively discharged (i.e.
forced to quit), a properly-obtained resignation will help show that the
employee quit, rather than that the employer terminated the employee.  

12. Failure to recognize that EEOC and/or Tennessee 
Human Rights Commission charges must be taken 
seriously.  

As the oil filter people say, you can pay me now, or
pay me later!

Stephen M. Darden is Chairman of the Firm’s
Employment/Labor Practice Group. 
E-mail:  sdarden@hsdlaw.com
Telephone: (423) 283-6303

Please save the date!
Business and Labor/Employment

Law Update

Tuesday, May 24 
at MeadowView Convention Center in Kingsport

For additional information, please visit the
Hunter, Smith & Davis, LLP web site at 

www.hsdlaw.com

The history of products liability can be divided up into at least four eras:

1. Agent Orange litigation (U.S. veterans filed more than 125,000 cases).
2. The Dalkon Shield litigation (more than 210,000 cases were filed). 
3. Asbestos litigation (more than 340,000 cases were filed).
4. Litigation involving “Big Tobacco.”  

The present products liability period has been coined the era of 
“pharmaceutical products liability,” which relates to lawsuits usually
based on the defective design of a drug used in medical treatment or a
drug company’s failure to warn the consumer of the drug’s potential
harmful side effects.  Pharmaceutical products liability has briefly touched
our legal history in the past with episodes involving the Dalkon Shield and
the weight loss drug fen-phen.  However, pharmaceutical products liability
is currently on the rise in the U.S.  One prime example is the current 
litigation surrounding Merck & Co.’s drug Vioxx® in which the company
is facing potential liabilities in the range of $18 billion dollars.  

Unlike most other products liability actions, issues to address in 
pharmaceutical products liability cases include:

1. Massive amounts of a product (each pill in a prescription bottle is a 
single product).

2. Massive amounts of plaintiffs (all who take pain 
killers or some other over-the-counter or 
prescription drug).

3. Long-term latent risks (if they materialize
only after many years of exposure, the 
potential for affecting large groups of 
consumers is enormous).

Another distinction of 
pharmaceutical products liability
from other types of products liability
suits is that total damages sought by
plaintiffs generally have the potential
to bankrupt drug manufacturers 
(such was the case with A.H. Robins, 
the manufacturer of the Dalkon Shield).
Some state legislatures, and many 
advocates of pharmaceutical products 
liability reform, have championed a type of
reform to aid pharmaceutical companies in the
defense of its product called the “Food and Drug
Administration compliance” defense.  In its most basic
form, an FDA compliance defense would essentially 
dispose of an entire pharmaceutical products liability case if
the product is labeled in accordance with the FDA approval 
procedures of 21 C.F.R. § 314.  Michigan is currently the only state
that has enacted the FDA defense and has determined that “a drug
manufacturer or seller that has properly obtained FDA approval of a drug

product has acted sufficiently prudently so that no tort liability may lie.”
Other states have enacted watered-down versions of the FDA compliance
defense, such as: 

1. New Jersey - rebuttable presumption that the drug’s warnings or 
instructions are adequate.  

2. Colorado - rebuttable presumption that a product was not defective if, at 
the time of sale, it complied with any applicable state or federal code, 
standard, or regulation.

3. Arkansas - permits introduction of evidence of compliance with any 
federal or state regulation existing at the time the product was 
manufactured which prescribes standards of design, labeling, and 
warning.

4. Oregon - bars punitive damages against drug manufacturers that label 
and manufacture drugs in compliance with FDA regulations. 

Although the above “defenses” that a pharmaceutical company may
claim seem to make logical sense, there is still concern over whether the FDA
standards are minimum guidelines that may become outdated and 
irrelevant.  In addition, critics of the FDA defense note that FDA approval
cannot be deemed an “absolute” because instances arise where the 
administration approves a drug and then, after further studies, issues 
warnings about its use, as in the case of the drug Aleve®.

Based on the current legal climate, mass pharmaceutical products 
liability is rising in the U.S. and it may one day be deemed the “fifth era” in
the history of products liability.       

Jody P. Mitchell is a member of the Firm’s Litigation Practice Group.
E-mail: jmitchell@hsdlaw.com
Telephone: (423) 378-8818

Pharmaceutical Industry Latest Target for Products Liability Suits
by Jody P. Mitchell

Hunter, Smith & Davis Partner
Named One of State’s Best Lawyers

Hunter, Smith & Davis, LLP partner Mark S.
Dessauer has been named to the Business TN
magazine’s “Best 101 Lawyers” for 2005.

Mr. Dessauer, a partner in the firm and a
member of the firm’s corporate/business 
practice group, is described by his nominating
peers as “handling major corporate 
reorganizations…very able and highly 

knowledgeable in bankruptcy law.”
Mr. Dessauer is a former member of the Tennessee Bar Association

Board of Governors.  He is a graduate of the University of Tennessee
College of Law and also received his undergraduate degree from the
University of Tennessee.  He resides in Kingsport with his wife Gina and
their three children.
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may exist.  This is true even when an employee has spoken to you in 
confidence or has asked you not to take any action.  In this situation, an
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unfair to him or her (and to the person accused) for there to be no follow
up.  An investigation should be:  (a) prompt and fair; and (b) as 
confidential as possible.  

10. Failure to properly analyze cases that may (or may 
not) involve the Americans With Disabilities Act. 

Unlike other statutes that prohibit discrimination in the workplace, the ADA
requires that you go back to the basics every time an issue with regard to a
disability, or a claimed disability, arises.  The essence of the law mandates
that an employer not discriminate against a “qualified individual with a
disability.”  Thus, every time a potential ADA issue is contemplated, it must
be determined whether the employee or prospective employee is a qualified
person with a disability, or whether he or she is not a qualified person with 
a disability.

11. Failure to solicit an employee resignation properly.
Resignation often proves to be an extremely valuable tool for employers
because a resignation may be used as a defense in an employment-related
lawsuit or discrimination claim, even if no release is signed.  Although an
employee can always argue that he or she was constructively discharged (i.e.
forced to quit), a properly-obtained resignation will help show that the
employee quit, rather than that the employer terminated the employee.  
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A Dozen Employer “Oversights” That
Can Lead To Or Complicate Litigation

by Stephen M. Darden 
Obviously, employment-related litigation is a potential cost and disruption for

any employer.  Employers should take note of the following items in order to 
prevent litigation, or to help assure victory for the company if a lawsuit occurs.

1. Failure to document.
Effective documentation is often the key to defending a claim of  
discrimination or other employment-related claim or lawsuit.  A written 
document conveys credibility and allows an employer to illustrate an employee’s
performance and/or attitude over time.  Written documentation does not have to
be elaborate, just clear and consistent.  

2. Failure to be candid/Attempting to spare feelings. 
Many an employer has fallen prey to being “Mr. (or Ms.) Nice Guy” instead of
being candid, only to suffer the consequences later.  Lack of candor sometimes has
legal names, such as fraud or negligent misrepresentation.  

3. Failure to train supervisors and others regarding the  
basics of employee relations and employment law statutes.

A proven principle of labor law is that in an employee’s eyes, his or her supervisor
is the company!  An employer’s goal of remaining union-free is vastly more easily
met if supervisors treat employees with dignity and respect.  Such treatment affects
every facet of employer-employee relations and thus leadership training is a must.

4. Failure to treat e-mail communication as a written 
document instead of spoken words.

It is said that no e-mail message is gone forever.  Unfortunately, people tend to
write things in e-mail messages they would never state on a piece of paper.  In
addition, e-mail messages are rarely as well written (or thought through) as
memos.  In litigation, however, e-mail messages are discoverable and in many,
many cases determine whether an employer will be liable or escape liability.  

5. Failure to adopt a “Return-to-Work Policy”.  
Many employers have still not developed policies that attempt to harmonize 
workers’ compensation law, the Family and Medical Leave Act, and the American
With Disabilities Act.  Such policies are useful in establishing maximum leave
rights, circumstances under which termination from employment will occur,
rights that employees have when seeking to resume work, and the difference
between those rights when exercised before FMLA rights have expired. 
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Tennessee’s Recoupment Law became effective as of January 1,
2004, but many medical practice managers are not aware of the 
protection this law provides.  Prior to the adoption of T.C.A. § 56-7-
110, health insurance companies were allowed to deny claims and
recoup money they had previously paid to medical practices for
legitimate services, regardless of the amount of time that had passed.
As a result, some medical practices were expected to forfeit money for
services that had been provided years prior.  

T.C.A. § 56-7-110 provides that health insurance entities must
submit their demand to recoup money from a physician within 18
months from the date the claim was paid, except in cases where a
physician has submitted fraudulent claims, in which event there is
no time limit for recoupment.  Furthermore, T.C.A § 56-7-110 
cannot be waived, nullified or voided by agreement of the parties.
To successfully recoup, a health insurance entity must submit a 
written demand containing the following:  

• the reason for the denial
• the amount of recoupment
• the patient’s name and identification number 
• the service provided
• the date the service was provided 
• pending or future claims being recouped
Furthermore, if a health insurance entity verifies that a patient is

eligible for a service and the health care provider relies on the 
verification, the health insurance entity has only six months from
the date of service, rather than 18 months, to deny the claim on the
basis that the individual is not a covered person.  Again, there is an
exception if a physician has committed fraud.  

In the event that a health insurance entity fails to comply with
the provisions of T.C. A. § 56-7-110, two methods of relief are 
available:

• the health care practice may notify the Commissioner of 
Commerce and Insurance

• the health care practice may seek an injunction in the 
chancery or circuit court in the county where the provider 
resides or practices

On another note, this statute provides protection for health 
insurance entities, as it limits the time period a health care provider
has to request a payment correction.  Therefore, unless a health care
provider requests a correction within 18 months after payment is
received, the health insurance entity is not required to correct 
the error.

T.C.A. § 56-7-110 seems to be “just what the doctor ordered” as it
encourages medical practices and health
insurance entities to conduct business in a
timely manner. 
Kim J. Kinsler is both an attorney and a
Registered Nurse.  She is a member of
the Firm’s Litigation Practice Group.  
E-mail: kkinsler@hsdlaw.com
Telephone: (423) 378-8864
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Hunter, Smith & Davis sponsors East Tennessee State 
University’s Executive Briefing with Purdue Cyber Expert

Left-Right: Scott Powers, Mary Ellen Miller, Mike Forrester, Dr. Eugene Spafford, Morris
Hadden, Dean Linda Garceau, Mike Lattier, Suzanne Cook and Chris Owens prior to 
Dr. Stafford’s speech on Cyber Security. Well over 200 people were in attendance.


